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PARENS PATRIAE ACTIONS: 
AN ASSESSMENT 


THE HONORABLE CHAUNCEY H. BROWNING, JR. 
Attorney General of West Virginia 


My topic involves a discussion of parens patriae legislation and litiga- 
tion in the antitrust area. Neither time—nor your interest, I suspect—will 
permit a detailed, historical treatment of the role of state attorneys gener- 
al in parens litigation. However, a very brief review of the legislative 
history of parens patriae may be appropriate to serve as a basis for 
assessing parens litigation over the past four years. 


In the several years prior to 1976, antitrust enforcement—both in the 
private and public sectors—began to focus on those cases which involved 
overcharges on products and items which consumers purchased on a 
daily or regular basis—bread, milk, gasoline, drugs, etc. The cost, or loss, 
to each such consumer was quite small, but the total profits on these 
overcharges on a regional, state or national level were great. The value of 
an individual recovery, however, was not sufficient to justify the required 
attorneys’ fees or costs of litigation. Therefore, the overcharge, as a 
practical matter, could not be challenged by an individual. 


A number of court decisions in the early 1970s forced the conclusion 
that class actions were not the answer in these cases either. Restrictive 
judicial interpretations of the notice and manageability requirements of 
Rule 23 of the Federal Rules of Civil Procedure closed perhaps the last 
available avenue to consumers in the types of cases described earlier. The 
Exsen case,' City of Philadelphia v. American Oil Co.,? and the Harper & Row 
case,’ among others, effectively closed the door to most consumer class 
actions in cases involving alleged Sherman Act violations. 


'Eisen v. Carlisle & Jacqueline, 417 U.S. 156 (1974). 
753 F.R.D. 45 (D.N.J. 1971). 


’School Dist. v. Harper & Row Publishers, Inc., 267 F. Supp. 1001 (E.D. Pa.), rev’d on recon. 
sub. nom. Illinois v. Harper & Row Publishers, Inc., 301 F. Supp. 484 (N.D. Ill. 1969). 


1015 
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Perhaps it should also be noted at this point that very few states had 
parens patriae statutes. Hence, consumers were left without an effective 
mechanism or remedy for the recovery of damages resulting from illegal 
overcharges; state antitrust enforcement agencies, in most cases operat- 
ing under archaic state statutes, could provide little, if any, effective 
relief; and those who profited from such illegal activities could continue 
to do so without fear of treble damage recoveries or any effective deter- 
rent action by the private bar or public enforcement agencies. 


In the 1973 case of California v. Frito-Lay, Inc.,* the Ninth Circuit held 
that the state, as parens patriae, could not sue on behalf of its citizens and 
recover treble damages under Section 4 of the Clayton Act. The court, 
however, suggested and even invited legislative action to cure this 
problem: 


The state most persuasively argues that it is essential that this sort of 
proceeding be made available if antitrust violations of the sort here 
alleged are to be rendered unprofitable and deterred. It would indeed 
appear that the state is on the track of a suitable answer (perhaps the most 
suitable yet proposed) to problems bearing on antitrust deterrence and 
the class action as a means of consumer protection. We disclaim any 
intent to discourage the state in its search for a solution.” 


The Hart-Scott-Rodino Act,° of course, was the congressional answer to 
these restrictive court decisions and to the Ninth Circuit’s invitation to 
find another solution to the problem. 


On page 42 of its Report, the Senate Subcommittee on Antitrust and 
Monopoly with reference to these issues expressed its legislative intent in 
the following manner: 


A direct cause of action is granted the States to avoid the inequities and 
inconsistencies of restrictive judicial interpretation of the notice and 
manageability provisions of Rule 23 of the Federal Rules of Civil Proce- 
dure, and of the rights of consumers to recover damages under Section 4 
of the Clayton Act. Section 4C is intended to insure that consumers are 
not precluded from the opportunity of proving the amount of their 
damage and to avoid problems with respect to manageability, standing, 
privity, target area, remoteness, and the like. Section 4C rejects the 
rationale and result of [restrictive] cases . . . and is patterned after such 
innovative decisions as in In Re Western Liquid Asphalt Cases, 487 F.2d 191 
(9th Cir. 1973); In Re Master Key Litigation, 1973 Trade Cases { 74,680 
and 1975 Trade Cases, § 60,377 (D.C. Conn.)’ 


1474 F.2d 776 (9th Cir.), cert. denied, 412 U.S. 908 (1973). 
°474 F.2d at 777. 


SHart-Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. No. 94-435, 90 Stat. 
1383 (1976). 


7S. Rep. No.__. 
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Under Title III of the Act, adding Section 4C to the Clayton Acct,’ state 
attorneys general are granted standing to file civil action as parens patriae 
on behalf of natural persons residing within their states for damages 
sustained by such persons by reason of defendant’s violation of the 
Sherman Act. That section, incidentally, also provides that the court must 
exclude damages which duplicate amounts already awarded for the same 
injury, amounts which would be allocated to consumers that have opted 
out and amounts allocable to business entities. 


The legislation became law in October, 1976. Between that date and 
June 9, 1977, the date of the decision of the United States Supreme Court 
decision in the case of Illinois Brick Co. v. [llinots,? consumers in all fifty 
states who were victims of Sherman Act violations had state agency law 
firms who were prepared to represent their interests in cases arising 
under the parameters of Section 4C. 


However, during that period of time—October, 1976 to June, 1977— 
only four parens cases were instituted by state attorneys general." 


Some members of the bar and of the press, no doubt through ignorance 
or even antagonism, might conclude that the reason for the institution of 
such a small number of cases in that eight-month period was the inclusion 
of the provisions of Section 4C(d)(2) of the Clayton Act which provides 
that “the court may, in its discretion, award a reasonable attorney’s fee toa 
prevailing defendant upon a finding that the state attorney general has 
acted in bad faith, vexatiously, wantonly, or for oppressive reasons.” Even 
in your wildest imaginations can you possibly conceive of a state attorney 
general acting in bad faith, vexatiously, wantonly, or for oppressive 
reasons? Although I am not aware of any such office acting in that fashion 
in the past, I assume that section was included to cover the possibility of 
some appointed attorney general somewhere acting in that fashion in the 
future—a possibility I would suggest about as remote as every person in 
this room—including myself—going to work full time for the legal aid 
society at nine o’clock in the morning, or as likely as the business round- 
table petitioning the Supreme Court for a rehearing in Jllinois Brick as a 
friend of the court. 


But enough of that. The fact is that a very small number of parens cases 
have been instituted by state attorneys general since the passage of the 
Hart-Scott-Rodino Act. Through November 1, 1979, the date of the last 


815 U.S.C. § 15c (1976). 
°431 U.S. 720 (1977). 
See generally Appendix, znfra at 1020. 
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formal report on this subject, twenty-one such cases involving twelve 
states have been filed by state attorneys general." 


To my knowledge, each of these cases involves direct purchases, and 
each was instituted in a federal court. I am not aware of any cases which 
have been instituted under state parens patriae authority, although such 
authority does exist in the states of California, Connecticut, Delaware, 
Massachusetts, Nebraska, Nevada, Oregon, Rhode Island, Virginia and 
West Virginia. 


Also, from an informational standpoint, you might wish to know that 
although Section 4H of the Act provides that states may provide by law for 
the inapplicability of Sections 4C through 4G, no state legislatures have 
opted their states out of the applicability of the 1976 federal parens 
provisions. I am aware that such “opting out” state legislation was de- 
feated in the states of Colorado, Missouri, New Mexico, South Carolina, 
Texas and Illinois. 


I believe that this has been a necessary review of the history of the birth 
of parens actions in the 1976 act and of the pertinent facts and statistics 
regarding their lives to date in order to make some brief assessment of 
those actions both retrospectively and prospectively. 


First, although I am not convinced that you should draw an unchal- 
lenged legal conclusion from this fact, it is noteworthy that no parens 
actions have been instituted based upon indirect purchases. Does the 
indirect purchaser ruling in Illinois Brick apply to parens actions? I don’t 
know because we have no court decisions on the issue. But I would not be 
surprised, in an appropriate case before an appropriate court, for this 
issue—and perhaps a review of the ruling in Illinois Brick—to be pre- 
sented by a state attorney general, and without violating the provisions of 
Section 4C(d)(2). 


Second, Section 4C has already been effective as an antitrust enforce- 
ment mechanism as witnessed by the number of actions which have been 
instituted pursuant to its authority. And please remember, as recently as 
1970 only nine attorneys generals’ offices had staff attorneys assigned to 
antitrust activities on a full-time basis. Four years ago there were only 
about fifty government attorneys at the state level whose full-time assign- 
ment was in the antitrust area, and half of those were located in just three 
states. However, with the passage of the 1976 act, Congress appropriated 
funds to state antitrust offices over a three-year period for the purpose of 
initiating or expanding these state antitrust units. Now there are more 


"Id. 
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than 300 attorneys actively involved in state antitrust enforcement, in- 
cluding parens patriae actions, and it is anticipated that as many as 100 or 
more will be added to this force in the next two years. These additional 
and more experienced attorneys will undoubtedly institute more parens 
patriae actions in the future than have been filed in the past four years. 


Third, the intended utilization of the protection afforded consumers 
under Section 4C will not fully be realized until the decision in Illinois Brick 
is overruled by future judicial or congressional action, or a judicial deter- 
mination is made that parens patriae actions are not subject to the indirect 
purchaser holding established in Illinois Brick. 


Fourth, for the reasons noted earlier, the number of parens patriae 
actions instituted should increase in the future. The illegal activities which 
are the basis of such actions, 1n all probability, will not diminish, and the 
increased numbers and quality of state antitrust enforcement units will, 
again, in all probability produce a substantial number of new parens 
actions in the months and years ahead. 


Finally, my assessment of parens patriae actions leads me to the conclu- 
sion that they, unfortunately, constitute only a one-fisted effort in socie- 
ty’s continual battle against illegal economic activity. It seems incredible to 
me, especially in this period of inflation, that consumers—especially those 
least able to defend themselves from price fixers of goods required daily 
by each of us for consumption, health and life itself—may not be pro- 
tected from such economic theft because they purchase their commod- 
ities from the local grocery store, drug store, gas station or wherever 
rather than from the price fixer directly. It is my assessment that regard- 
less of whether Congress balances the budget, or does anything else in its 
power to reduce inflation, consumers will continue to pay inflated, price- 
fixed prices on an increasing number of products until the Congress, and 
especially the United States Senate acts on pending JIlnozs Brick legislation 
and returns to the consuming public the legal protection and assistance it 
made available to them in the Hart-Scott-Rodino Act in 1976. It is both 
surprising and distressing to note that Congress continues to ignore the 
Court’s action in nullifying major portions of the Act only eight months 
after its passage. 


I am most appreciative of your attention and of this opportunity to be 
with you. The private bar is an absolutely necessary and integral part of 
antitrust awareness and enforcement in this nation. Your continued and 
increased involvement in these areas is needed and, indeed, required for 
an open, competitive, healthy and strong economy. I commend you for 
those efforts, and look forward to your questions. 
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APPENDIX 


PARENS PATRIAE CASES 


Arizona v. B. F. Goodrich Co., No. 79—149—PHV—WPC (N.D. Cal. 
1978) (MDL—386) (tires). 


Arizona v. Maricopa County Medical Soc’y, Civ. No. 78-800-PHX— 
WPC (D. Ariz. 1978) (health care services). 


Arizona v. Standard Oil Co., Civ. No. 76-3247—WPG (C.D. Cal. 1977) 
(MDL-150 WPG) (petroleum). 


Arkansas v. Memorial Properties, Inc., No. LR-C—79-—300 (W.D. Ark. 
1979) (cemeteries). 


Arkansas v. Miller Oil Co., No. 79-3027 (W.D. Ark., Harrison Div., 
1979) (retail gasoline). 


California v. B. F. Goodrich Co., C-78—2263—WAI (N.D. Cal. 1978) 
(MDL-—386) (tires). 


California v. Standard Oil Co., C-75—1322—SC (C.D. Cal. 1975) (MDL— 
150) (petroleum). 


Colorado v. Bang & Olufsen, Civ. No. 77-W—528 (D. Colo. 1977) 
(audio equipment). 

Colorado v. Valley Petroleum Co., Civ. No. 77—-W-—352 (D. Colo. 1977) 
(gasoline). 

Connecticut v. Amerada Hess, Civ. No. H0114 (C.D. Cal. 1973) (MDL- 
150 WPG) (petroleum). 


Louisiana ex rel. William J. Busti, Jr. v. Leviton Mfg. Co., 78-1934 Sec. F 
Magistrate Div. 2 (E.D. La. 1978) (MDL—331) (electrical wiring devices). 


Francis B. Burch v. Goodyear Tire & Rubber Co., Civ. No. B75—132 (D. 
Md.) (tires). 


Maryland v. Jack Foley Realty, Inc., Civ. No. B—77-618 (D. Md. 1978) 
(real estate services). 


Missouri v. National Org. for Women, Inc., No. 78—4053—CU-C (W.D. 
Mo., C.D. 1979) (tourist industries). 


Montana v. J. Gary Loquet, Civ. No. 79-30 MSL (W.D. Mont. Missoula 
Div. 1979) (retail gasoline). 
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In re Coordinated Pretrial Proceedings in Petroleum Products Anti- 
trust Litigation, (C.D. Cal. 1978) (MDL No. 150 WPG) (petroleum prod- 
ucts). 


Rhode Island v. Leviton Mfg. Co., (D.R.I. 1978) (MDL-331) (electric 
wiring devices). 

Rhode Island v. Medical Oxygen Serv., Inc., Civ. No. 77—2427-F (D. 
Mass. 1977) (medical supplies). 


Rhode Island v. Peter Montaquila, Civ. No. 79-0324 (D.R.I. 1979) 
(retail gasoline dealers). 


Vermont v. Densmore Brick Co., Civ. No. 78—297 (D. Vt. 1978) (wood- 
burning stoves). 


Washington v. Standard Oil Co., No. C-77—596V (W.D. Wash. 1977) 
(C.D. Cal. ) (MDL-150) (petroleum products). 


Me. WuitTinc: Thank you, General Browning. Most of you have been 
reading press accounts of the trial of MCI’s antitrust suit against AT&T" 
that has been a couple of months in the unfolding before a jury in Judge 
Grady’s courtroom in Chicago. In one of those stories the Wall Street 
Journal relates that during the first day of testimony, a witness was asked 
this question: “Did MCI’s concern over the price of interconnections for 
FX and CCSA multipoint service outside of the LDA have anything to do 
with MCI’s inability to lease those interconnections from AT&T?” 


The witness may have understood the question, but I really wonder 
whether the jury did. In fact, can a lay jury—and the MCI jury, incidental- 
ly, includes a mail handler, a former waitress, a municipal garbage bur- 
ner, an unemployed construction worker, and a retired kitchen sales- 
woman—can such a jury be expected fairly to sort out the facts and 
understand and apply the law in a complex antitrust suit? 


Judge Renfrew, I know, has some views on the subject. A Princeton, 
Michigan Law School, Pillsbury, Madison & Sutro alumnus, Judge Ren- 
frew served as United States District Judge for the Northern District of 
California for almost eight years, until just a few weeks ago, in fact, when 
he was sworn in as Deputy Attorney General of the United States. 


He obviously is at home in antitrust. He practiced it at Pillsbury. He 
later wrote a number of scholarly opinions in antitrust cases, and through 
his testimony, he made an individual contribution to the work of the 


'MCI Communications Corp. v. AT&T Co., No. 74C633 (N.D. IIL, filed March 6, 1974). 


This content downloaded from 130.63.180.147 on Fri, 18 Dec 2015 14:57:51 UTC 
All use subject to JSTOR Terms and Conditions 


1022 PARENS PATRIAE ACTIONS 


National Commission for the Review of Antitrust Laws and Procedures. 
What is more, this Section was privileged to have had him, as Ear] Pollock 
related earlier, as a member of its Council for the past two years. I know 
that he has been horrendously busy in his new post, and we are really very 
fortunate to have him with us today. 


How about it, Judge Renfrew? Is the jury still out on antitrust juries? 
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